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The argument of counsel for the Government is based

upon two fundamental errors of law. Counsel assumes:

I. That the relation between a homestead settler and

the Government is that of contract; and,

II. He assumes that the mere filing by a homestead



entryman of an application determines the character of the

land in question "subject only to a direct proceeding before

the Land Department."

I.

It has been distinctly determined that by permitting a

settler to file a declaratory statement under the homestead

act the United States does not enter into any contract with

the settler or incur any obligation that the land occupied by

him should ever be offered for sale. Such a filing pro-

tects the settler from intrusion by others but confers no right

as against the United States. An entry by a homesteader

"Creates no vested rights as against the United States and

does not interfere with the power of Congress by subsequent

legislation to dispose of the land."

Norton z's. Evans, 82 Fed. 804, 807.

Wagstagg vs. Collins, 97 Fed. 3.

Shiver vs. U. S., 159 U. S. 491.

What a homesteader is required to do when he files

his declaratory statement is to state under oath that he

intends to occupy the land in question as a homestead and

cultivate the same. He is not required by the statute to

make an affidavit as to the non-mineral character of the

land. If he in fact does make such an affidavit and his

statement is untrue he cannot be punished for perjury.

U. S. vs. Maid, 116 Fed. 650.
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There is nothing in the homestead act to prevent a

homesteader from abandoning his claim at any time.

The decision of

fFitherspoon z's. Duncmi^ 4 ^Yallace 210,

cited by counsel on page 6 of his brief, does not hold that

the m.ere filing of a declaratory statement constitutes a con-

tract, but holds that after a person has fully complied with

the law and made final proof and received his filial certifi-

cate a contract then arises between him and the Gov^ern-

m.ent. Of course, that is the law.

It will thus be seen that Messinger simply declared

his intention to occupy the land as a homestead. If the

land was in fact mineral land Messinger might have abon-

doned his homestead claim without formerly relinquishing

it and might have located a mining claim thereon. He cer-

tainly would not be permitted to acquire title under the

homestead act and his original declaratory statement and

settlement would avail him nothing in the face of the fact

that the land contained mineral.

II.

The second error upon which counsel bases his argu-

ment is so apparent that it should require but little dis-

cussion. He assumes that the mere filing of a declaratory

statement by a homesteader establishes the character of the

land. In



Manners Constniclion Co. vs. Reese, 31 L. D. 408,

the Secretan' of the Interior held

:

"The fact that when the alleged mining claim was
located the homestead entry of Currence was still of record

and uncancelled did not of itself affect the validity of the

location. No vested right to the lands had attached under
the entry and until right should attach the lands belong to

the United States and if mineral in character are subject

to location and purchase under the mining lav>s."

Even if Messinger had secured a patent to the land

in question the patent v/ould have been void in view of

the fact that mines existed thereon.

Morton vs. Nebraska, 21 Wallace 660.

The time when the character of the land is determined

is at the date of the issuing of the final certificate.

Olive Land ^ Development Co. vs. Ohnstead, 103

Fed. 568.

Counsel seems to endeavor to make something of the

fact that Messinger apparently did not know at the time of

filing his declaratory statement that the land was mineral

and, therefore, during the two years following such filing,

when he cut the timber from the land, the Court must con-

clusively assume that the land was non-mineral. But this

argument is fallacious. In

Barden vs. N. P. Co., 154 U. S. 313,

the Northern Pacific filed in the land office a list of lands

claim.ed by it as under the Northern Pacific grant. The
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Register and Receiver accepted, allovv-ed and approved the

list. The lands were not known to be mineral at the time

of the filing of the list. The Supreme Court said:

"The ascertainment of the locations of the sections

in no respect affect the nature of the lands or the conditions

on which their grant was made. If swamp lands or timber

lands or mineral lands previously they continue so after-

wards. * * * There is in our judgment a funda-

mental mistake made by the plaintiff in the consideration of

the grant. Mineral lands were not conveyed but by the

grant itself and the subsequent resolution of Congress were
specifically reserved to the United States and were excepted

from the operations of the grant. Therefore, they were
not to be located at all and if, in fact, located they could

not pass under the grant. * * * The act of Congress
does not empower the ofiicers of the local Land Office to

accept the list as conclusive with respect to such grant in

any particular. * * * The grant, even when all the

acts required of the grantees are performed, only passes

the title to non-mineral lands; but a patent issued in proper

form upon a judgment rendered after a due examination
of the subject v.'ould, unless set aside, * * * be con-

clusive. * * * The delay of the Gov'ernment in issu-

ing a patent to the plaintiff, of vv'hich great complaint was
m.ade, does not affect the power of the company to assert

in the meantime, by possessory action, its rights to lands

which are in fact non-mineral, but such delay, as well

observed cannot have the effect of entitling it to recover,

as is indicated in this case, lands which it admits to be

mineral."

Now, all that has been quoted is clearly applicable to

the homestead entry in question. The record in this case

shows that nearly twenty years before the filing by Mes-

singer of the declaratory statement at least one mining

claim was located upon the land in question and in the near



vicinity galena ore of very high grade had been discovered.

That within two or three years after Messinger had filed

his declaratory statement and before he had attempted to

make any final proof the land v/as almost entirely covered

with mining claims. Well defined miineral veins carrying

silver and copper were opened up on the land covered by

the homestead. More than $10,000 worth of v/ork had

been done in developing these veins. Exhibits were intro-

duced consisting of ore taken from the property which

shov/ed by inspection copper, iron and silver. Location

notices were introduced. Against all of this evidence the

Government had nothing to offer. Counsel suggests that

he has a prima facie presumiption in his favor that the land

was non-mineral, arising from the fact that the Govern-

ment allowed a homestead claim to be filed thereon. Of

v/hat effect is presumption in the face of clear, convincing

and undisputed evidence to the contrary. Messinger him.-

self testified that he could not make a living on the place

and that the land was mountainous and sterile and not fit

for cultivation. (Record, page 23.)

We have, then, undisputed evidence that the land was

mineral land and was not subject to entry as a homestead.

The mere filing of a declaratory statement did not change

the character of the land. It was essentially mineral. The

record does not disclose when Messinger discovered the

character of the land, if at all, but his discovery was of no



Importance. 7he statute authorized the cutting of timber

from land, "the said land being mineral." The require-

ment is that the land must be mineral, not that Messinger

or anyone else must think it was mineral.

The first opportunity that anyone has ever had to deter-

mine the character of the land in any proceeding is in this

very suit.

Counsel states that the trial court gave no reason for

sustaining the motion to take the mineral defense from the

jury. Counsel's memory is in fault. On page 27 of the

record will be found the reasons by the trial court for his

action. Couiisel admits in effect (page 8 of Brief) that

the reasons given by the trial court for taking away the

mineral defense were wrong but contends that the ruling

was right upon the principle that Messinger was estopped

from contending that the land v/as mineral after he had

filed a homestead declaratory statement. He asserts that

this reason v/as urged before the trial court, but an inspec-

tion of the record will show that the trial court refused to

accept it and in this, of course, the lower court was right.

We thus find this condition. The trial court deprived

plaintiff in error of the benefit of certain defense and gave

certain reasons therefor. Counsel for the United States

admits that the reasons given by the trial judge were incor-

rect but urges another reason in justification of the action.

The trial judge admits that the reason given by the United



States attorney is wrong. We respectfully submit that it

would not be a violent conclusion for this court to decide

that both are wrong.

IS PLAINTIFF IN ERROR ESTOPPED FROM AS-

SERTING THE TRUTH?

Counsel contends that because Messinger, from whom

we purchased the timber, filed a homestead entry, that we

are estopped from showing that the land in question was in

fact not patentable as agricultural land but was in fact filled

with veins of mineral. The only theory upon which one

party to a law suit is estopped from showing the tiiith is

that he has misrepresented a fact to the other party to the

tatter's disadvantage, and has thereby secured certain ad-

vantage for himself. It is true, of course, that the Bunker

Hill Company made no misrepresentation; in fact it had

nothing to do with the alleged misrepresentation. There is

no evidence in the record that Messinger knew that the land

was other than agricultural in character at the time he filed

his declaratory statement.

In Vv'hat way was the Government injured? The Gov-

ernment took no action upon Messinger's declaratory state-

ment. He was simply permitted to file it and the Govern-

ment received certain fees therefor, v/hich fees of course

were not refunded. The Government parted with nothing.
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If MessiPxger had at the time made an affidavit that the

land was mineral in character the Government would not

have permitted him to have filed his declaratory statement

but would have permitted him to enter upon the land and

cut timber and sell it for mining purposes, exactly as he

did do after filing his homestead. In other words, if the

Government had known the truth the result v/ould have

been exactly what has been disclosed to have taken place

in the absence of a knowledge of the truth.

Is it any wonder that the trial court refused to adopt

counsel's argument, based upon the theory of estoppel?

The case of

Stiibbs vs. U. S., Ill Fed. 366,

If authorit}^ either way, favors the plaintiff in error. In

that case insuificient evidence was introduced to show that

the land was mineral in character and no evidence was intro-

duced to show any compliance with any valid rules. The

court, in that case, assumes that if the required evidence

on these points had been offered the defendant would have

made a case.

In the case at bar we offered conclusive evidence that

the land was mineral. We showed that the timber was

used for mining purposes within the state and was not

exported; that it was cut by a citizen of the United States

and that the only department rule which under any theory

could be held to be valid—that is to say, the rule with refer-



lO

ence to the disposing of brush so as to prevent forest fires

—

had been complied with; that no forest fire had resulted and

that there was no present danger of forest fires as a result

of conditions upon the ground. We, therefore, satisfied the

requirements of the statute and the requirements of the case

cited.

The Supreme Court, in

A^. P. vs. Lewis, 162 U. S. 378,

in discussing the Act in question and also the Act of March

3rd, 1 89 1, used this language:

"The section in either act looks to a criminal prose-

cution or civil action by the United States for trespass upon
public domain lands to recover for the timber and lumber
cut thereon, and it is provided that it should be a defense

if the defendant should show that the tim.ber was so cut

or removed by a resident of the state for agricultural, min-
ing, m.ianufacturing or doiTtCstic purposes and had not been
transported out of the same. If the plaintiffs had proved
these facts they would have proved enough to sustain their

case on this point."

We respectfully submit that the timber having been

cut from land, which was mineral beyond any dispute, by

a resident of the State of Idaho and used for mining pur-

poses in said state and said timber having been Cut from

land belonging to the United States, we are clearly pro-

tected by the statute. The fact that the timber was cut by

a person who had an inchoate homestead right did not injure

the Government where he would have been permitted to
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have cut the timber under the circumstances without having
any right at all

MYRON A. FOLSOM,
J. H. FORNEY,
Counsel for Plaintiff in Error.




